
MESERVE,  MUMPER  B HUCHES

-

Chairperson and Members
of the State Board of Control
Page Four
August 12, 1981

quantified objectives need not be identical to
the identified existing housing needs, but
should establish the maximum number of housing
units that can be constructed, rehabilitated,
and conserved over a five-year time frame.

and incentives, and the utilization of
appropriate federal and state financing and
subsidy programs when available. In order to-*- -make adequate provision for the housing needs
of all economic segmentsofthecommunity, the
program  shall do all of tE following:- - -m-

housing and mobilehomes, in order to meet the
community's housing goals as identified in
subdivision (b).

"(2) Assist in the development of
adequate housing to meet the needs of low- and
moderate-income households.

"(3) Address and, where appropriate and
legally possible, remove governmental
constraints to the maintenance,
and development of housing.

improvement,

"(4) Conserve and improve the condition
of the existing affordable housing stock.
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"(5) Promote housing opportunities for
all persons regardless of race, religion, sex,
marital status, ancestry, national origin, or
color.

"The program shall include an
identification of the a-es and officials
responsible for-tK implementaan  of the
various actiXiZ and the means kY -which
consistency will beachieved with other qeneral
plan element.dyommunity - -
government shax make a dl%$% The local* * effort to
achieve public participation of all economic
segments of the community in the development of
the housing element, and the program shall
describe this effort." (Emphasis added.)

AB-2853 did "enact substantially more detailed requirements for the
housing element" as has been observed by the Legislative Counsel in
his Digest to Chapter 1143, Statutes of 1980. To suggest to the
contrary, that is that AB-2853 reduced local governments' planning
obligations, is simply not supported by fact or law.

Because of the detail of AB-2853, local agencies could maintain
that the legislation constitutes the initial step to substitute
statewide comprehensive zoning for local control of land use
decisions.

The HCD statement that expenditure of local revenues is not
required for housing development purposes is technically correct.
However, as set forth on page 5 of their memorandum, the
implication is that local revenue will not be required to meet the
goal of establishing a maximum number of housing units that should
be constructed, rehabilitated or conserved over a five-year time
frame as required by Government Code Section 65583(b). - This is
simply not the case. The SB-90 claims at issue before your Board
deal with the costs associated with the preparation of the Housing
Element of a local agency's general plan, not the physicai
development of housing.

Likewise, the reference to the statement by AB-2853's author is not
indicative of the Legislature's intent as it is a well settled rule
of law that the opinion of individual members of a legislative body
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is not admissible for the purpose of showing what in fact was
intended or meant by an act.
417.

Ex Parte Goodrich (1911) 160 Cal. 410,
The City of El Monte would maintain that the statement should

be stricken in its entirety.

A continuing theme of HCD is that the explicit detailing of the
planning process as is set forth in AB-2853 was previously mandated
in the 1977 Guidelines of the department (Title 25 California
Administrative Code Sections 6400 et seq.) and therefore does not
constitute a new program or increased level of service in an
existing program.

The City of El Monte disagrees with this analysis and offers the
following legal support for its position that a State-mandated cost
was effected by AB-2853.

In addition to the authority previously set forth, we would note
that Article XIIIB, Section 6 of the State Constitution provides as
follows:

Whenever the Legislature or any State agency
mandates 2 new program.%  a higher level of
service on any local g - -overnment, the State
shall provide a subvention of, sds-
reimburse such local government for the costs- -of such program or increased levecfxrvice,- -except that the Legislature may, but need not,
provide such subvention of -funds for the
following mandates:

* * *

"(c) Legislative mandates enacted prior
to January 1, 1975, or executive orders or
regulations initially implementing legislation
enacted prior to January 1, 1975." (Emphasis
added.)

The "guidelines"
have conceded,

purportedly issued by HCD in 1971 are, as they
invalid because they do not have the force of law

because they were not promulgated in a manner consistent with the
Administrative Procedure Act of the State of California.
Therefore, we must examine the regulations which were issued under
the authority of AB-1X,  Chapter 1 of 1977.
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In interpreting language of the State Constitution, which is
necessarily couched in general terms or language," it is essential
that "it not be interpreted according to narrow or supertechnical
principles, but liberally and on broad general lines." See, Amador
Valley Joint Union Hish School Dist. v. State Board of Equalization
(1978) 22 Cal.3d 208, 244. Put another way:

" A constitutional amendment should be
construed in accord with the natural and
ordinary meaning of its words," Amador Valley
Joint Union High School Dist., supra at 245.

In this instance there is a clear and unequivocal constitutional
obligation under Article XIIIB for reimbursement with respect to
Chapter 1143, Stats. of 1980. This obligation was reaffirmed by
the Court in the Bownds case when it described the effect of the
instant legislation.

Assuming, without deciding, that A%2853  did not in fact create new
duties for local governments, then the 1977 regulations themselves
should be analyzed for their SB-90 effect. It is anticipated that
HCD would argue that Article XIIIB would be inapplicable to their
previous regulations because they were in effect prior to the
effective date of Article XIIIB, July 1, 1980. However, the
Attorney General has recently opined concerning this issue. See,
64 0~s. Cal. Atty. Gen. 261, 263 (1981),  wherein the followings
noted:

"It is noted that Article XIIIB, Section 6,
subdivision (c) sets forth a January 1, 1975
cutoff date for certain purposes. Legislative
mandates are implementing executive orders or
regulations in effect prior to that date may,
but need not be, funded by the Legislature.
Although Article XIIIB, Section 6 says nothing
specifically with respect to "mandates"
between July 1, 1975 and the effective date of
Article XIIIB, that is July 1, 1980 (see,  Cal.
Const., Art. XIIIB, §lO),  we conclude-at the
only logical inference to bedrawn therefrom-
that such "mandates"- - arTto  be included with5
the scope of Article XmBy And so concluding- -we do not mean to say that Article XIIIB is tb- - - - m
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be applied retroactively but only that it
shall operate prospective& after July 1, 1980,
-effective  date, FP
both after

with respect to mandates

betwee?
that date and thosein  effect

January L a';n7d'i--1975 suai date,"
(Emphasis added.)

Thus, if what HCD says is true, which it is not, then the
regulations themselves are subject to reimbursement. Surely this
Board would not have the claimants place form over substance in
this manner. However, it exposes
inadequacies

the severe factual and legal
of the position of HCD on this issue.

doesn't constitute a mandate,
If AB-2853

and they are reimbursable.
then the regulations themselves did

But, the language of AB-2853 and the
Bownds case clearly mitigate against such an absurd result.

It is again noted that HCD on page 7 of its memorandum indicates
that the Bownds case is
affirming

"not the law until a Supreme Court decision
this view has taken place." We would note that on

March 11, 1981,PV four months prior to the HCD memo, the Supreme
Court denied hearing in the Bownds case, thereby effecting the very
Supreme Court decision which HCD now seeks.

Again, in summary, the City of El Monte believes it has shown by
competent evidence that Chapter 1143, Statutes of 1980, constitutes
a State-mandated cost as defined by the Revenue and Taxation Code
and the State Constitution. We therefore respectfully request that
a mandate be found in this matter by your Board.

Very truly yours,
‘W

d+J,‘J  .--I c-m-- -...-  _* +---__ I.

William D. Ross
for MEZZRVE, MUMPER & HUGHES

WDR/je
cc: Carolyn Burton

Deputy General Counsel
State of California
Department of Housing and Community Development
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Chairperson ,and Members
State Board of Control'
926 J Street, Suite 300
Sacramento, CA 95814

Re: Chapter 1143, Statutes of 1980
Claim of the.City of El Monte for Increased
Level of Service with regard to General Plan
Housing Element e

Dear Chairperson and Members of the State Board of Control:

It has come to our attention that the City of El Monte has
filed a claim for reimbursement from the State of California
for costs incurred in complying with Chapter 1143, Statutes
of 1980, dealing with specific requirements for the Housing
Element of its General Plan.. This legislation was passed
after the effective date of Article XIIIB of the California
State Constitution, also known as Proposition 4, which
required, among other things, .that the State must provide a -
subvention- of funds to reimburse local-government for costs.'. . of any new program or any increased level of service caused _
by‘ legislation, orState  agency action. -

----  a,_

The.City of' Irvine has 'incurred costs to comply with the
Housing Element requirements, of Chapter 1143,  Statutes of 1
and.,we  wish to-express  support for the claim of-the City- of
El Monte .for reimbursement for costs-associated with
l143, Statutesof'l980.  * - .; .. .. . .._' . .'.

g.
Chapte

_ _ /_,
. . _ _

The'City of Irvine has also incurred &ignifica'nt~expenses  i
connection with our'particfpation.as  amicus curiae in res.

980,

r

n

-,Bownds vi City 'of Glendale,.. 113 C.A.3d 875 (1980). We findY ... . “ . _._ .: . -. _ ; . .. ' :.  .
_ .

- .

. City of Irvine, 17200 Jamboree Road,. P,O.  Box  19575, Irvine,. California 92713 714/.754-3600
-’

F -- -..-I
_

\ :’

’
-.‘\; :.,

I,_ .’ .- . : I . . - -.

. . . . ‘2 .- ,
_’  _ ___  ‘-

:. . .
_,.’ . .._ :’ - . ., :. _ - .” r .: ,.. . . r

- _.r. . _ ._  -. _,a .- .
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it most distressing that, despite' this final determination by
'the California judicial system, the Department of Housing and
Community Development still seems insistent that its guide-
lines, adopted prior to January 1, 1973, were mandatory' and I
binding upon the cities. This position is contrary to the
fundamental philosophy of our judicial system and the value
of judicial precedent in the State of California and deserves '
to be rejected out of hand.

- Thank you for your consideration.

. .'

City of Irvine -.
-

DiSS/bw .

cc: City 'Council .' . ..I  I_-- ,.-- .
City Manager . I .. . --'

1 C i t y  A t t o r n e y  "
Director Community Development : 1._



P H O N E :  (415)  671-  3291
CITY COUNCIL

June V. Butman,  Mayor
William H. Dixon
Richard T. La Pointe
Diane Longshore
Stephen L. Weir
Farrel A. Stewart, City Manager

Mr. Ray Banion
Assistant to the Executive

Secretary
State Board of Control
926 .S Street, Suite 300
Sacramento, California 95814

Dear Mr. Banion:

Enclosed is a certified copy of the Concord City Council's
Resolution No. 81-6584 supporting the claim of the City of
El Monte for State-Mandated costs associated with Chapter 1143,
Statutes of 1980.

Very truly yours,

(MS.) BERNADETTE
City Clerk

Enclosure

CONCORD CIVIC CENTER 1950 PARKSIDE DRIVE CONCORD CALIFORNIA 94519
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GJ,2b'OIIE  'L'IIE  CITY  COUNCIL Ok' 'L'HE CI'l'Y  OF CONCORD

1980. RESOLUTION NO. 81- 6584
/

WHEREAS, the C i ty of El Lvlon te ii;ls filed a claim for reim-

bursement frrom the State of California for costs incurred in

complying with Chapter 1143, Statutes of 1980, dealing’with

s p e c i f i c requiremunts for the Housing Element of its General

Plan; and

WHEREAS , said legislation was passed after the effective

ilate of Article XT1113 of tix? Caiifornia State Constitution,
pr,

also known ds Proposition 4, which required, among other

things, that the State must p-ovide a subvention oE funds to

rei.inbUrSe  local government for costs of any new program or any

increased level of service caused by legislation or State

agency  action; d nd

WHEREAS , the City of Concord is incurring and will continue

to incur costs to complexy with the Housing Elt'ment  requirements

of Chapter 1143, Statutes of 1980.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF CONCORD

DOES RESOLVE AS FOLLOWS:

Section 1. Declares its unanimous support for the claim of

the City of El Monte for reimbursement for costs associated

with  Chapter 1143, Statutes (:,f 1980.

Section 2. The City Clerk is authorized to transmit a copy

of this Resolution to the City of El Monte and the State Board
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corcl on the 27th day of Julv I 1981, by the follow-

ing voix:

AYES: Councilmember - W.Dixon,  R.La Pointe, D.Longshore, S.Weir, J.Bulma

NOES: Councilmember - None

ABSENT: ~OUIlci~nlember  - None

I HEKEBY  CZZR'I:Il?Y  tllat  the Coreyoing  resolution was duly  ancj

the City  LIE C~MXI~C~ on July 27 , 1981.



~_--..---.-t.~. . .

C I T Y  O F  L A R K S P U R
MARIN  COUNTY, CA.LEI?ORNLI  94939

P.  0. BOX 585 400 MAGNOLIA AVENUE

PHONE (415) 924-2405

Mr. Kenneth Cory, Controller
State of California
Sacramento, CA 95805

Dear Mr. Cory:

The City of Larkspur, in following the re-
quirements of Assembly Bill 2853, has expended con-
siderable funds updating our city housing element.
It is my understanding that Revenue and Taxation Code
2253, establishes that a city may seek reimbursement
for our costs.

Please consider this letter as the City of
Larkspur's cl-aim for $13,250.,00 which represent the
costs of our consultants service:, plus an additional
amount reflecting staff time.

Please advise the appropriate timing to sub-
mit this matter to the Board of Control.

Sincerely,

City Manager If

HB:ca

CC: Steve Solomon



CITY CLERK

3 3 3  W E S T  O C E A N  B O U L E V A R D  .  L O N G  EiEACH,~CALIFORNIA  9 0 8 0 2 .  ( 2 1 3 )  590-El01

August 7, 1981

State Board of Control
926 “J" Street
Suite 300
Sacramento, California 95815

Attention: Gary L. Longholm
Executive Secretary

Gentlemen:

We are transmitting herewith a certified copy of Resolution
N o . C-23212, adopted by the City Council of the City of
Long Beach at its meeting of August 4, 1981 entitled as follows:

A RESOLUTION OF THE CITY OF LONG BEACH SUPPORTING
THE CLAIM OF THE CITY OF EL MONTE FOR STATE-MANDATED
COSTS ASSOCIATED WITH CHAPTER 1143, STATUTES OF 1980.

It will be appreciated if you will distribute to each of your
members a copy of this resolution.

Very truly yours,

&/fgsf+  ;,>lg&,&.

City Clerk

SP:at
Enclosure



RESOLUTION NO. C- 23212

A RESOLUTION' OF

BEACH SUPPORTING THE

THE CITY OF LONG

CLAI\I  OF THE CITY

OF EL ?'lONTE  FOR STATE-MANDATED COSTS

6 ASSOCIATED WITH CHAPTER 1143, STATUTES

OF 1980.

WHEREAS, the City of El Monte in Los Angeles County has

10 '
II
filed a claim for reimbursement from the State of California for

costs incurred in complying with Chapter 1143, Statutes of 1980,

dealing with specific requirements for the Housing Element of its

General Plan; and

WHEREAS, said legislation was passed after the effective

date of Article XIIIB of the California State Constitution, also

known as Proposition 4, which required, among other things, that

the State must provide a subvention of funds to reimburse local

I8 government for costs of any new program or any increased level of
19 service caused by legislation or State agency action; and
20

II WHEREAS, the substantial costs to cities of compliance
21

II with the provisions of Chapter 1143 constitute a reimbursable new
T.7
LA mandate under Article XIIIB. The opposition to reimbursement by
zj the State Department of Housing and Community Development is with-
24 out merit since it is based upon HCD's self-serving view of the
25 State Housing Element Guidelines as being "mandatory" when the

appellate courts have definitively ruled that they are advisory

only; and

1
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VHEREAS, the City of Long Beach is incurring substantial

costs to comply with the state-imposed housing element requirement:

of Chapter 1143.

NOW, THEREFORE, the members of the City Council of the

City of Long Beach resolve as follows:

Section 1. That the City Council of the City of Long

Beach declares its unanimous support for the claim of the City of '

El Monte for eligibility for reimbursement for costs associated wit

Chapter 1143, Statutes of 1980 and urges the State Board of Control

to authorize and direct state reimbursement of that claim in an

amount it deems sufficient and proper to legally reimburse El lYonte

for its costs in the light of the facts surrounding the claim; and

Set, 2. That copies of this resolution be transmitted to

each of the members of the State Board of Control, (including

Councilmember Yaroslavsky and Supervisor Cook), to Senator Ollie

Speraw, Assemblymen Dennis Brown and David Elder, to the Mayor and

the City Attorney of the City of El Monte and to the Sacramento

and Los Angeles offices of the League of California Cities.

I certify that the foregoing resolution was adopted by

the City Council of the City of Long Beach at its meeting of

ALlgU5it4 , 1981, by the following vote:

Ayes: Councilmembers: Edgerton,  Clark,  Wilson, Tuttle, Ru.bley

Wilder.

--- ~
Noes : Councilmembers: None.

Absent: Councilmembers: Hall, Xe& Sate.

2



RESOLUTION NO. 4 0 7 2

RESOLUTION OF THE CITY OF WALNUT CREEK SUPPORT-
ING THE CLAIM OF THE CITY OF EL MONTE FOR STATE-
MANDATED COSTS ASSOCIATED WITH CHAPTER 1143,
STATUTES OF 1980

WHEREAS the City of El Monte has filed a claim for
reimbursement from the State of California for costs incurred
in complying with Chapter 1143, Statutes of 1980, dealing with
specific requirements for the Housing Element of its General
Plan; and

WHEREAS said legislation was passed after the effective
date of Article XIIIB of the California State Constitution,
also known as Proposition 4, which required, among other
things, that the State  must provide a subvention of funds to
reimburse local government for costs of any new program or
any increased level of service caused by legislation or
State agency action; and

WHEREAS the City of Walnut Creek is incurring costs to
comply with the Housing Element requirements of Chapter 1143,
Statutes of 1980,

NOW THEREFORE the City Council of the City of Walnut
Creek does resolve as follows:

Section 1. The City Council of the City of Walnut Creek
declares its unanimous support for the claim of the City of
El Monte for reimbursement for costs associated with Chapter
1143, Statutes of 1980.

Section 2. The City Clerk is directed to forward a
certified copy of this resolution to the attention of the
State Board of Control.

Section 3. This resolution shall become effective
immediately upon its final passage and adoption.

E%SSED AND ADOPTED by the City Council of the City of
Walnut Creek at a regular meeting thereof held on the 4th day
of -Augus  t , 1981 by the following called vote:

AYES: Councilmembers: Armstrong, Kovar, Hildebrand, Murrgy
Mayor Hazard

NOES: Councilmembers: None
ABSENT: Councilmembers: None

ATTEST:

/s/  James L. Hazard
Mayor of the City of Walnut Creek

,.-.  . _. . .  .  .  . .  .  .  .  ____ ..___...  --.e..  -..  -  -
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/s/  Mary L. Lucas
City Clerk of the City of Walnut Creek

I HEREBY CERTIFY that the foregoing resolution was
duly and regularly passed and adopted by the City Council of
the City of Walnut Creek, County of Contra Costa, State of
California at a regular meeting of said Council held on the
4th day of August, 1981.

:.&d

k of the City 'bf WalqflCreek

_ . - . ._ -.. - _ . ._ ._ . . __ .- _ . . . . - -_ . ._. - -_ . - _. --_.
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P H O N E (415)  924-2405

August If, 1981

Mr. Ray Banion
Assistant to the Executive Secretary
State Board of Control
926 J Street, Suite 300
Sacramento, CA 95814

Re: Chapter 1143, Statutes of 1980; Claim of
City of El Monte for Increased Level of
Service with regard to General Plan
Housing Element Requirements

Dear Mr. Banion: P

The City of Larkspur understands the State Board
of Control will hear the City of El Monte's claim on
August 19th for reimbursement of costs in conjunction
with preparation of their new housing element.

The City of Larkspur by letter of State Controller
Kenneth Cory, has requested the appropriate procedure so
that we also may file a claim;

Please be advised that the City Council of the City
of Larkspur supports El Monte's claim. There can be no
question that AB-2853 mandates costs on local agencies.

We look forward to your favorable action on El Monte's
claim as well as the City of Larkspur's which will be sub-
mitted in due course,

Sincerely,

HB:ca
City Manager0

cc: Scott R. Keene, Esq.
William D. Ross, Esq.
Meserve,  Mumper & Hughes

.- --- _ _ _ __ ___-_  _-  .__--_  -_--_- --..._._.._.._-  _ - .-..-.  -... ___.  _-  -_ . -.-.-.- _- ___~ ______ ___ .__,._____ __.  ___. __ _ . . _._ __ _ . - -_, _ .̂ _ _
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RESOLUTION  OF THE CITY OF NOVATO “’ ‘* ;‘jr( C;E’K* CITY  OF :KS,/,&TQ

SUPPORTING THE CLAIM OF THE CITY OF EL MONTE
FOR STATE-MANDATED COSTS ASSOCIATED WITH

CHAPTER 1143, STATUTES OF 1980

RESOLUTION NO. 90-51

WHEREAS, the City of El Monte has filed a claim for
reimbursement from the State of California for costs incurred in

complying with Chapter 1143, Statutes of 1980, dealing with

specific requirements for the Housing Element of its General Plan;

WHEREAS, said legislation was passed after the effective date'

of Article XIIIB of the California State Constitution, also known

as Proposition 4, which required, among other things, that the

State must provide a subvention of funds to reimburse local
government for costs of any new program or any increased level of

service caused by legislation or State agency action; and

WHEREAS, the City of Novato has, or shortly will, incur costs

to comply with the Housing Element requirements of Chapter 1143,

Statutes of 1980;

NOW, THEREFORE, BE IT RESOLVED that the City Council of the

City of Novato declares its unanimous support for the claim of the

City of El Monte for reimbursement for costs associated with

Chapter 1143, Statutes of 1980.

The foregoing resolution was adopted by the City Council of

the City of Novato on the 11th day of August I

1981.

Council Members STOCKWELL, TURNER, U'REN, STOMPE.? , 1
Absent: Council Member U'REN I /'

City 'if Novato

\

, Clerk



CITY or‘i
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August 18, 1981

SPECIAL, DELTVERY

StateBoardof Control
926 J Street, Suite 300
Sacrarrmto,  CA 95814

Subject: Hearing on test claim of City of El Bmte  - Reimbursemnt
of costs as a result of New Housing Mandates - August l9, 1981

Gentlemen:

Enclosed is a certified copy of the City of Petalum's  Peso-
lution No. 9261N.C.S. adopted by the City Council at its regular m-t-
ing on August 17, lJ81.

The resolution relates to support for the City of El &x&e's test
claim which your board will be hearing on August l9, l.981. Pet&ma  sup-
ports this claim, and earnestly urges your favorable corrsideration.

The City of Petalum will shortly incur costs to coyly with the
Housing Element requirerrents of Chapter 1143, Statutes of 1980, and will
need to be reimbursed for its costs to cmply with the Iegislature's  re-
quirements.

JLs:ad
cc: Pserve,  Mmqer  & Hughes

League of California Cities
City Clerk*

enc %Y ~ofElMonte,Ca

ding,/” City Manager
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Resolution No. 9261 N. C. $3. AUG 1 4 19a1
of the City of Petaluma, California
SUPPORTING THE CLAIM OF THE CITY OF ECEj\d:
EL MOjtilTE  FOR STATE-MANDATED COSTS
ASSOCIATED WITH CHAPTER 1143,

STATUTES OF 1980

WHEREAS, the City of El Monte has filed a claim for reimburse-
ment from the State of California for costs incurred in complying
with Chapter 1143, Statutes of 1980, dealing with specific require-
ments for the Housing Element of its General Plan;

WHEREAS, said legislation was passed after the effective date of
Article XIIIB of the California State Constitution, also known as
Proposition 4, which required, among other things, that the State
must provide a subvention of funds to reimburse local government
for costs of any new program or any increased level of service
caused by legislation or State agency action; and

WHEREAS, the City of Petaluma has, or shortly will, incur costs
to comply with the Housing Element requirements of Chapter 1143,
Statutes of 1980;

NOW,THEREFORE, BE IT RESOLVED that the City Council of the
City of Petaluma declares its unanimous support for the claim of
the City of El Monte for reimbursement for costs associated with
Chapter 1143, Statutes of 1980.

THE 'rWH1N  INSTRUMENT is 4
WE COW Of THE ~.JKIGI;+~~
ON FllE  IN TXS OFFICE. "

Under the power and authority conferred upon this Council by the Charter of said  City.

I hereby certify the foregoing Resolution was  Mroduced  and adopted by the

’Council of the City of Pet&mm  nt a (Re,dar)  m ) meeting
on the .-._..  ~?kh__... day of . ..&lfJKSf7.  . . . . . . . . . . . . . . . . . ..-.......-..........-.. 19.81., by the
following vote :

Approved as to

. .._***.-.._-.._._-.__I . . . . . . . ..a...-*-_
Mayor

Form  CA 2 7/81
Council File.  ___......_..._..._...-...-.......

Res.No. 9261 b7 c s.. . ___.. ..- . . . . . . . . . . . ..t.....  *
- . - - . -- -.  - _- -- --I.-- --. -.- -_-- ____. __ _ _. .,-___._.  . _ __ _ ___“___  __ ___-_  __  _._ ._ -_. - -.---  .._.-.  - -- -- - - - _ I.- _-- -- . .-  .._-  . . ..-.-  -. - _ . ,._-. __ -.



StateBoardof Control
926 J Street, Suite 300
Sacramento,  CA 95814

Subject: Hearing on test claim of City of El Monte  - Reimburs-t
of costs as a result of New Housing Mandates - August 19, 1981

SPECIAL DELIVERi

Gentlemen:

Enclosed is a certified copy of the City of Petalum's  PJZSO-
lution No. 9261N.C.S. adopted by the City Council at its regular met-
ing on August 17, 1981.

The resolution relates to support for the City of El Monte's test
cl& which your board will be hearing on August 19, 1981, Petalum sup-
ports this claim, and earnestly  urges your favorable consideration.

The Cie of Petaluma  will shortly incur costs to comply with the
Housing Element  requixmnts  of Chapter 1143, Statutes of l980, and will
need to be reimbursed for its costs to comply with the Legislature's re-
quim& .

JIBad
cc: Mctserve,  Mumper & Hughes

Leap  of CaliforniaCities
Cie Clerk

City Manager

- -
.

enc %Y + of El'Monte,  CA



Meserve,Murrq?er  Sr Hughes
Attorneys Office
35th Floor
333 South Hope Street
Las Angeles, CA 90071

Subject: City of El Monte claim for reimbursemnt-Chapter  IL43
Housing Elemmt of Generai.  Plan

Attention: Mr. William D. Ross

Dear Mr. Ross:

Enclosed is a certified copy of Resolutim  No. 9261N.C.S.
adoptedby  the PetalumaCity  bmcilatits  regularrrrzetingonAugust17,
1981. supprting  the claim of tie City of El I&x&e  for reinibursement  for
a~st.s associated.with  Chapter 1143, Statutes of 1980.

very truly you?zi,
PJYI'RICIAE.
CityClerk

enc.
cc: League of CaJ.ifo&.a  Cities

State E?oardofControlCity of El Monte

w-p&/j,l
Arline.Dwine,  &put-y  City Clerk
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Resolution No.sm N.C.S. AUG IL: 'W
of the City of Petaluma, California

T G

SUPPORTING THE CLAIM OF THE CITY OF
EL MONTE FOR STATE-~1ANDATED  COSTS
ASSOCIllTED  WITH CHAPTER 1143,

STATUTES OF 19SO

WHEREAS, the City of El Monte has filed a claim for reimburse-
ment from the State of California for costs incurred in complying
with Chapter 1143, Statutes of 1980, dealing with specific require-
ments for the Housing Element of its General Plan;

WHEREAS, said legislation was passed after the effective date of '
Article XIIIB of the California State Cpnstitution, also known as
Proposition 4, which required, among other things, that the State
must provide a subvention of funds to reimburse local government
for costs of any new program or any increased level of service
caused by legislation or State agency action; and

WHEREAS, the City of Petaluma has, or shortly will, incur costs
to comply with the Housing Element requirements of Chapter 1143,
Statutes of 1980;

NOW,THEREFORE, BE IT RESOLVED that the City Council of the
City of Petaluma declares its unanimous support for the claim of
the City of El Monte for reimbursement for costs associated with
Chapter 1143, Statutes of 1980.

THE Wi~fN ~~ST~U~E~~  IS 4
TRUE CflPY OF THE ORIGtiJ;qL
ON FILE  IN THIS OFFICE.

Under the power and authority conferred upon this Council by the Charter of said City.

I hereby certify the foregoing Resolution was  inlroduccd  and ado$tcd  by the
Council of the City of Petaluum  at a (Regular) ww) meeting
on the . . . . . . . . ..J.~fkL..  day of . ..A~~......................................... 19.81.. by the
foilowing vote:

Approved a3 to

AYES: COUKm

NOES: NCIl5l-E

ABSENT: CJ2ps1IJm

ATI’EST  :
&PUty City Clerk

coulcil  File. . . . . . . . . .._..........“........-. .
hm  CA 2 7/81

???? ???? ? ? ? ??????????? ????



SECTION II - B



‘9
--

STATE Cf CALIFORNIA

‘DEPARTMENT OF FINANCE

EDMUND G. BROWN JR., Governor

SACRAMENTO

Gary L. Longholm, Executive Secretary
State Board of Control

Board of Control Claim No. SB 90-3916, City of El Monte, for $20,000, Housing
Elements of General Plans

Basis of Claim

This claim is based on increased expenditures alleged to have been incurred in
meeting the requirements of Chapter 1143, S,tatutes  of 1980 relating to the
housing elements of general plans.

Summary of Recommendation

The Department of Finance finds that Chapter 1143 is not a State mandate
because it simply codified existing requirements. of the California
Administrative Code.

Analysis

Chapter 1143, Statutes of 1980 (AB 2853, Roos) required the Department of
Housing and Community Development (DHCD) to send each city and county a
questionnaire requesting information on mobilehome sites and parks in the
jurisdiction, It also codified a number of provisions of Title 25 of the
California Administrative Code (CAC) regarding the housing element in local
general plans. Chapter 1143 also provided that:

Jurisdiction with housing elements adopted before October 7,
1981, in conformity with the housing element guidelines adopted
by the Department of Housing and Community Development on
December 7, 1977, and located in Subchapter 3 (commencing with
Section 6300) of Chapter 6 of Part 1 of Title 25 of the
California Administrative Code, shall be deemed in compliance
with this article as of its effective date. A locality with
housing element found to be adequate by the department before
October 1, 1981, shall be deemed in conformity with these
guidelines.

(Through an error in drafting the above reference to
Subchapter'3 should have been Subchapter 4; corrective
legislation will be introduced to remedy this situation.)



Subchapter 4 of Title 25 was filed in 1977 pursuant to Section 41134 of the
Health and Safety Code which further required that it conform to housing
element guidelines initially adopted in 1971 and contains in Section 6400 the
statement:

"These regulations are binding on all counties, cities and counties, and
cities, including charter cities."

Section 6472 specifically requires that the housing element be reviewed and
updated as appropriate no less than once every five years.

On this basis the Department of Finance finds that Chapter 1143, Statutes of
1980, is not a State-mandated local program because it simply codifies
pre-existing requirements in Title 25 of the California Administrative Code.

If you have any questions regarding this recommendation, please contact
James Apps of my staff at (916) 445-8913.

John P. Caffrey
Program Budget Manager

cc: Peter Schaafsma, Legislative Analyst Office
Carolyn Burton, Department of Housing and Community Development
Jay Stewart, Office of Planning and Research

0154F



* Stat-’ i3f  LiiforAia

Date :

Fo  : Gary L, Longholm, Executive Secretary
State Board of Control

From : Department of Finance

Subject: Board of Control Claim No. SB 90-3759, County of Los Angeles, for $50,000,
Housing Elements of General Plans

Basis of Claim

This claim is based on increased expenditures alleged to have been incurred in
meeting the requirements of Chapter 1143, Statutes of I980 relating to the
housing elements of general plans.

Summary of Recommendation

The Department of Finance finds that Chapter 1143 is not a State mandate
because it simply codified existing requirements of the California
Administrative Code.

Analysis

Chapter 1143, Statutes of 1980 (AB 2853, Roos) required the Department of
Housing and Community Development (DHCD) to send each city and county a
questionnaire requesting information on mobilehome sites and parks in the
jurisdiction. It also codified a number of provisions of Title 25 of the
California Administrative Code (CAC) regarding the housing element in local
general plans. The claimant alleges that Title 25 was merely advisory rather
than mandatory so that the following  specific requirements in Chapter 1143
were new State mandates:

1. Planning for meeting each city and county's appropriate share of the
regional demand of housing as determined pursuant to a specified procedure
by October 1, 1981.

2. Observing other specific time limits on compliance.

3. Revising the housing element every five years.

In response to our request for a breakdown of the costs attributable to the
questionnaire on mobilehomes, a representative of the county of Los Angeles
informed us on April 14, 1981, that none of their claimed costs were
attributable to this element. Even if the county has incurred costs in this
regard, we do not believe that they would be reimbursable since the counties ,/'
were requested, not mandated to respond.

/
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. Gcry L. Longholm -2-

With regard to meeting the October 1, 1981, date by adding Section 65586 to
the Government Code, Chapter 1143 also provided that:

Jurisdiction with housing elements adopted before October 1,
1981, in conformity with the housing element guidelines adopted
by the Department of Housing and Community Development on
December 7, 1977, and located in Subchapter %(commencing  with
Section 6300) of Chapter 6 of Part 1 of Title 25 of the
California Administrative Code, shall be deemed in compliance
with this article as of its effective date. A locality with
housing element found to be adequate by the department before
October 1, 1981, shall be deemed in conformity with these
guidelines.

(Through an error in drafting the above reference to
Subchapter 3 should have been Subchapter 4; corrective
legislation will be introduced to remedy this situation.)

Los Angeles County's claim further contends that Chapter 1143 is a new mandate
because the aforementioned CAC provisions were only advisory. Subchapter 4 of
Title 25 was filed in 1977 pursuant to Section 41134 of the Health and Safety
Code which further required that it conform to housing element guidelines
initially adopted in 1971 and contains in Section 6400 the statement:

"These regulations are binding on all counties, cities and counties, and
cities, including charter cities."

Section 6472 specifically requires that the housing element be reviewed and
updated as appropriate no less than once every five years.

On this basis the Department of Finance finds that Chapter 1143, Statutes of
1980, is not a State-mandated local program because it simply codifies
pre-existing requirements in Title 25 of the California Administrative Code.

If you have any questions regarding this recommendation, please contact
James Apps of my staff at (916) 445-8913.

,,--*\  c>Cl. : I

+&!j Program Budget Manager
j,

cc : Peter Schaafsma, Legislative Analyst Office
Carolyn Burton, Department of Housing and Community Development
Jay Stewart, Office of Planning and Research

0154F



State of Ca’i  if or? icr

M e m o r a n d u mI -

Date :

TO : Gary L. Longholm, Executive Secretary
State Board of Control

From : Department of Finunce

.
8 Subiecf:  Board of Control Claim No. SB 90-3760, City and County of San Francisco, for

$11,560, Housing Elements of General Plans

Basis of Claim

This claim isbased  on increased expenditures alleged to have been incurred in
-meeting the requirements of Chapter 1143, Statutes of 1980 relating to the
housing elements of general plans.

Sum-nary  ef Findinqs

The Department of Finance finds that Chapter 1143 is not a State mandate
because it simply codified existing requirements of the California

6 Administrative Code.

Analysis

Chapter 1143, Statutes of 1980 (AB 2853, Roos) required the Department of
Housing and Community Development (DHCD) to send each city and county. a
questionnaire requesting information on mobilehome sites and parks in the
jurisdiction. It also codified a number of provisions of Title 25 of the
California Administrative Code (CAC) regarding the housing element in local
general plans, The claimant alleges that Title 25 was merely advisory rather
than mandatory so that the following specific requirements in Chapter 1143
were new State mandates:

1. Planning for meeting each city and county's appropriate share of the
regional demand of housing as determined pursuant to a specified procedure
by October 1, 1981.

2. Obzrving  other specific time limits on compliance.

3, Revising the housing  element every five years. .

In response to our request for a breakdown of the costs'attributabl'e to the
questionnaire on mobile homes, a representative of San Francisco informed us
on April 15, 1981 tiat none of their claimed costs were attributable to this
element. Even if San Francisco has incurred costs in this regard, we do not
believe that they would be reimbursable since the counties were requested, not
mandated to respond.



Gary L. Longholm . -2-

With regard to meeting the October 1, 1981, date by adding Section 65586 to
the Gmernment  Code, Chapter 1143 also provided that:

Jurisdiction with housing elements adopted before October 1,
198J., in conformity with the housing element guidelines adopted
by the Department of Housing and Community Development on
December 7, 1977, and located in Subchapter 3 (commencing with
Section 6300) of Chapter 6 of Part 1 of Title 25 of the
California Administrative Code, shall be deemed in compliance
with this article as of its effective date. A locality with
housing element found to be adequate by the department before
October 1, 1981, shall be deemed in conformity with these
guide1 ines.

_-.
(Through an error in drafting the above reference to
Subchapter 3 should have been Subchapter 4; corrective
legislation will be introduced to remedy this situation.)

San Francisco's claim further contends that Chapter 1143 is a new mandate
* because the aforementioned CAC provisions were only advisory. Subchapter 4 of

Title 25 was filed in 1977 pursuant to Section 41134 of the Health.-and Safety
Code which further required that it conform to housing element guidelines
initially adopted in 1971 and contains in Section 6400 the statement:

"These regulations are binding on all counties, cities and counties, and
cities, including charter cities?

Section 6472 specifically requires that the housing element be reviewed and
updated as appropriate no less than once every five years. .'

On this basis the Department of Finance finds that Chapter 1143, Statutes of
1980, is not a State-mandated local program because it simply codifies
pre-existing requirements in Title 25 of the California Administrative Code.

If you have any questions regarding this recommendation, please contact- at (916) 445-8913.

John P. Caffrey
Program  Budget Manager

CC: Peter Schaafsma,  Legislative Analyst Office
Carolyn Burton, Department of Housing and Community  Development
Jay Stewart, Office of Planning and Research

0154F



State of California Business and Transportcation Agency

TO : State Board of Control
926 J Street, Suite 300
Sacramento, CA 95814

Date: August 6, 1981

Attention: Mr. Ray D. Banion
Assistant to the Executive
Secretary

From :  Department of l-!ousing and Community Development
Office  of the Director

I. Donald Terner, Director
Subject : Prepared by Carolyn Burton, Deputy General Counse

Subject: City of El Monte Claim No. SB 90-3916

DEPARTMENTAL RECO~ENDATION

The Department of Housing and Community Development recommends that the Board
of Control deny the SB 90 claim of the City of El Monte under AB 2853
(Chapter 1143, Statutes of 1980) since this law does not mandate "a new- -
program or an increased level of service of an existing program" pursuant to
Section 2207 of the Revenue and Taxation Code.

El. Monte's Claim

For over ten years the City of El Monte has failed to comply with the requirements
of Government Code Section 65302(c) that it adopt a housing element that:

(1) consists of "standards and plans for the improvement of
housing and for the provision of adequate sites for
housing"; \

(2) makes "adequate provision for the housing needs of all
economic segments of the community";  and

(3) ' is "developed pursuant to regulations" adopted by the
Department of Housing and Cornnunity Development (Government
Code Section 65302(c)).

Had El Monte complied with this pre-SB 90 mandate, under the terms of AB 2853
its housing el'ement  would be "deemed in compliance" with AB 2853 as of its
effective date. There would be no claim for reimbursement since the city would
be in compliance with the law and no further costs would need to be incurred.
In effect, El Monte is seeking reimbursement for its past failings to comply
with laws which pre-date SB 90. This claim must certainly be rejected.
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ARGUMENT

The Department's legal argument is contained in its July 14 recommendation
regarding the claims of the County of Los Angeles and the City and County of
San Francisco, beginning on page two, and incorporated herein. The argument
is sunanarized as follows.

Summary

In 1980, the Legislature passed AB 2853 which continued in law the requirement
of Government Code Section 65302(c) that local governments must adopt a
Housing Element as part of its General Plan. AB 2853 removed from the law the
1971 requirement that local governments "provide for the housing needs of
all economic segments of the community" and substituted for this obligation
a requirement for a "maximum" effort, explicitly stating that the expenditure
of local revenues is not required for housing development purposes. Thus,
AB 2853 has substantially reduced state-mandated local costs required by
compliance with state housing element law.
costs",

On the basis of such "offsetting
Revenue and Taxation Code Section 2253.2(b)(5) requires that any SB 90

claims brought under AB 2853 be rejected.

AB 2853 has amplified the planning process required in the formulation of a
housing element. The more detailed requirements merely make explicit what was
implicitly required under the more general mandate of Section 65302(c) and,
therefore, does not constitute a new program or an increased level of service
of an existing program. Furthermore, the requirements of AB 2853 are derived
from and reflect the existing mandatory requirements of state regulations,
entitled "Housing Element Guidelines" (25 C.A.C. 36400  et seq.). These
regulations adopted in 1977 did not require reimbursement under SB 90 since
they made specific a general body of law which become operative prior to 1973.

The Department would also like to respond to several points raised by the
attorney for the city in his memo dated July 13, 1981.

Bownds Decision

In its previous memoranda to the Board, the Departmelt  cited the case of Bownds
v. Glendale (1980), 113 Cal.Aop.3d  845, hrg. denied,.as holdinq that the- . -- .- - . --
Department's Housing Element Guidelines are advisory only- There has been no
attempt to mislead the Board as alleged by El Monte's attorney. The Department
has indicated that despite this decision, it continues to assert that the Housing
Element Guidelines are mandatory regulations. It does so for the following
reasons.

Analysis of Opini17n

The Bownds decision is extremely poorly reasoned, totally lacking in legal
analysis and support. (See Attorney General Brief in support of petition for
hearing before the Supreme Court.) For example, it completely ignores the
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fact that the housing element statute states that the local Housing Element
is "to be developed pursuant to regulations". The 1971 amendment (SE3 1489),
inserting this language in the Housing Element statute, was intended by its
author, George Moscone, to establish state standards for housing element
compliance. Following is an excerpt from a letter from Moscone to then
Governor Reagan, urging him to sign SB 1489:

1970 legislation required the Commission of Housing
and Development to evolve guidelines for the housing
element of the general plan. SB 1489 requires that
cities and counties, in developing the housing
element of the general plan, follow these guidelines
which were developed at the request of the
Legislature, following public hearings throughout the
state. (emphasis added)

That SB 1489 established binding requirements for housing element's was the
view of t-he Legislative Counsel as well, The Legislative Counsel digest for
SB 1489 r*eads as follows:

"Amends Sections 6530'2 and 65700, Government Code.
Requires housing elemefit  of general plans to be developed
pursuant to specified regulations and re uires such
elements to adhere to those standards.*wve
Counsel's Digest, Sen. Bill No. 1489 April 16, 1971;
emphasis added)

The Bownds decision is also completely wrong with regard to its analysis of
AB 2853. It refers to Section 65585(a) cited below:

65585. (a) Each city, county, and city and county
shall consider the guidelines adopted by the Department
of Housing and Community Development pursuant to Section
50459 of the Health and Safety Code in preparation and
amen+nent  of the housing element pursuant to this
article. Such guidelines shall be advisory to each
local government in order to assist it in the preparation
of its housing element. . ,

With reference to this provision, the Bownds court states that "this indicates
to us a recognition  by the Legislature that the DepartmenZ's  Guidelines  have
always been advisory. . .I'
provision of AB 2853 has p--- _
It establishes tha't the 1977 GuidelGes  or any subseqient  Guidelines adopted
by the Department are advisory to local governments in the "preparation and
amendments of the housing element pursuant to this article" (which takes effect
October 1, 1981). Article 10.6, incorporating the basic requirements of the
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Housing Element Guidelines into the statute, eliminates the need for binding
regulatory requirements after October 1.

That the Bownds decision is incorrect in stating that AB 2853 is legislative
recognition that the Housing Element Guidelines have always been advisory is
also evidenced by the Legislature "grandfathering in" under the new law,
housing elements that conform to the 1977 Guidelines.

Jurisdictions with housing elements adopted before
October 1, 1981, in conformity with the Housing
Element Guidelines adopted by the Department of Housing
and Community Development on December 7, 1977. . shall be
deemed in compliance with this article as of its effective
date. A locality with a housing element found to be
adequate by the Department before October 1, 1981, shall
be deemed in conformity with these Guidelines,

If AB 2853 is, indeed, "recognition by the Legislature that the Department's
Guidelines have always been advisory only", why did it deem to be in legal
compliance only those housing elements developed in conformity with the
Guidelines? If it perceived the 1977 Guidelines as merely advisory, it would
have grandfathered in all previously adopted elements, irrespective of conformity
with the Guidelines.

It is clear that the bill's author, Majority Leader Mike Roos, considered the
Department's Housing Element Guidelines to be mandatory state requirements. In
a letter to the Governor, urging him to sign AB 2853, he wrote:

"While the Administration and those of us in the Legislature
concerned with increasing housing production have pushed
local governments to accept their share of responsibility
for solving the housing crisis, the record of local
compliance with the housing element law and rem-ions has
been extremely poor." (emphasis added)

Precedential Value '

The attorney for El Monte notes that the Supreme Court denied a petition for
hearing in Bownds and asserts, "In  other words, the Supreme Court has decided.
the issue and has decided that the Appellate Court decision in the Bownds
matter is correct." That is patently untrue. "The Supreme Court has flatly
rejected the notion that its discretionary denial of a hearing, for undisclosed
reasons, could be interpreted as a positive approval and adoption of the point
of law decided by the Court of Appeal." Witkin,  California Procedure, 2nd Ed.
(1971), Vol. 6, Pt. 1 at 4584. In the leadinq case, the Supreme Court stated
that "the denial in any case. . . is not to be-taken-as an expression of any
opinion by this court. . . nor, indeed, as an affirmative approval by this
Court of the propositions of law laid down in such opinion." People v. Davis
(7307) 147 c. 346, 350. See also Bohn v. Bohn (1913) 164 C. 532, 537 and



0-i  Genova v. State Board of Education (1962) 57 C.2d 167, 178. The failure of
the Supreme Court to grant a hearing in Bownds is not, contrary to El Monte's
assertion, a statement that Bownds is correct law.

Court oi Appeal's decisions are not binding upon other District Courts of
Appeals. Witkin,  supra. Rulingsof  Courts of Appeals are binding on lower
courts unless there are conflicting appellate decisions. At least one other
Court of Appeals in California, the Fourth District, has indicated that the
Department's Housing Element Guidelines are mandatory state requirements.
In the case of Stocks v. Irvine (1981) 114 Cal.App.3d  520, the Court referred
to the housing element statute (Government Code Section 65302(c) and stated:

That this mandate imposes upon cities and counties a
responsibility to provide a fair share of the regional
housing that has been recognized in the regulations
implementing the statute. Id. at 732.

And later, in reference to the requirement of the Guidelines that cities and
counties iave fair share responsibilities, the Court referred to the "legislative
mandate tnat cities and counties are to be responsive to the housing needs
of persons who are not part of their resident population" (Id. at 347)
This "legislative mandate" regarding fair shar 3 responsibilities derives from
the Depaxment's  regulations which, in interpreting the statute, have the
force of law.

Finally, El Monte's quotes from certain legal digest services, The Real Property
Law Reporter and the Land Use Litigation Newsletter, regarding the Bownds
#iecision are totally irrelevant. !?1hile  generally we concur with these
descriptions of what the Court did in Bownds, they are merely case summaries
and nothing more. Such summaries indicate nothing about the precedential value
or judicial weight of the Bownds opinion.

To summarize the Department's position: In the face of the conflicting
appellate views on the nature of the Guidelines and continuing litigation on
this issue, the Department asserts in good faith that until October 1, 1981
the 1977 Housing Element Guidelines are mandatory state regulations and
urges the Board to so view them.

CB:dlc



To : Mr. RayD.  E3anion
Assistant to the
Ekxutive  Secretary
State Board of Control
926 J Street, Suite 300
Sacraribento,  CA 95814

Date: July 14, 1981 ~
7, .- 7Telephone: ATSS ( i,1

( )

From : Detgarfmswl a4 Housing and Commudfy Development
Carolyn EurtqJeputy  General Counsel

Subject:
-9 of Los Angeles Cl& No, SB 90-3760
C$ty and County of San Francisco No. SB 90-3760

The dent Jms revised its rem-mend&ion  regarding SB 90 claims
sukmitted  lay the County of l&i Angeles and the City and County of
San Francisco. Please  disregard our earlier reccmxmktion  dated
May 14, 1981 and fcxward  this recmmerd ation in itA place to the
rmnbers of tie Board of Control. .

CC: Counsel,
Counsel,
->
OoF
Ltw

County of Ia3 Angeles
Ci-ty an2 County of San Francisco



%Lusiness and TrcmsportuPicm Agog

To :
StateEIoardof  Control
926 J Street, Suite 300
Sacramanto,  c9 95814

Attention Mr. Ray D. E&ni.on
Assistant to the - 1-e
EkecutiveS&cretary  i i

;
i

Date: July  14, 1981

Tdephone: AT!% ( )
t  1

! .i
From : Department of Housing and Cmmunlty Dev~lopmgnf

I. I&n&@  Texner,  Dire&m  '\\,. c . J :*‘ -&-..- ---------~.-_C_
Prepared by Carolyn Burton, l&$6%?%? General Counsel

county of Los Angeles Claim No. SB 90-3760
City and County of San Francisco No. SB 90-3760

The County of Ids Angeles and the City and County of San Francisco do not
have SB 90 claims under Chapter 1143, Statutes of 1980 (AB 2853) since
ccmpliance with the lawwillnotresultin  their incurring any costs.
Therefore, the claims should be denied by the Board of Control. ,

The County of Los Angeles

The County of Los Angeles
1981 deadline, it will be
imm&ately, thus causing

asserts in their claimthat"tomeetthe  October I,
necessary to cmmnce  efforts for ampliance .
increased costs? It is clear frm the statute

that Las Angeles County already canplies  with AR 2853 and, thus, has no
claim for costs mandated by AB 2853. The statute "grandfathers in"
housing elemants  adopted in compliance with the 1977 Guidelines.

65586. Iiocalgovemmantsshallconfomtheirhousing
elements to the provision of this article on or be-
fore Ckkober  1, 1981. Jurisdictions with housing
elemxxts  adopted before October 1, 1981, in conformity
with the housing element guidelines adopted by the
Depax-tment of Housing and Ckmmmity DeveloFm?nt on
December 7, 1977... shallbedemed  inccmpli.ancewith
this article as of its effective date. A locality
with a housing elemmt fourd  to be adequate-by the
d-t before Cktober 1, 1981, shall be deemed
in conformity with these guidelines.

Los Angeles County adopted a Housing Element on NovermbeJ 24, 1980 pursuant
to the f"x>usi.ng  Elemnt Guidelines. The department reviewed the County's
Housing Elemnt and by letter dated February 13, 1981 (Attachment I)
certified that the element  m&s the requirements of the Housing Element
Guidelines. Therefore, Lm Arqeles  need take no further action or incur
any costs since it is alrea&y  in compliance with AB 2853. The County's
Housing Elemant was prepared pursuant to Ccvernmmt  Code B 65302(c)  and

- . . . ._.._  2 _ ,__ -
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the Housing Elanent Guidelines; any costs associated with the preparation
of the Housing Elmt were not mandated by AB 2853.

Los Angeles County makes specific reference to costs associated with making
the General Plan internally consistent. This requiremark of internal con-
sistency is not mandated by M 2853; it is found at Coverrmen t Cede
@ 65300.5 an3 has been in effect since 1975.

TheCityandCountyof  SanFYanciscoClaim

The City andmuntyof SanFrancisco  adopted aHousing  ElemntinDecerker
1980 pursuant to Govemrent Code Section 65302(c) and the Housing Element
Guidelines. The departmmt  reviewed this element on May 28, 1981, and
indicated that with minor rwisions the housing element would meet the re-
quirements of the Housing  Elemnt Guidelines (Attachmnt  2). These rwisions
can be accm@isheii,  incurring no new costs; and if accomplished prior to
October 1, 1981, San Francisco will be in compliance with AI3 2853 before its
operative date. Thus, Sanl?rancisco

Sqn Francisco also claims costs will
General Plan internally consistent.
not mandated by AB 2853.

has no claim for costs under AB 2853.

be incurred as a resultofmakingthe
As noted above, this requirmt is

These two claims should be rejected as being ccmpletely without mzit, there :
being no need to reach the substantive issue of whether N3 2853 mandates
nmxmsts on local governments. Hover, the Eoardrnaywish  to decide this
issue in anticipation of future claims. Therefore, the Bpartmnt  of
Housing and Cmmunity Development offers its position that AB 2853
(al. 1143, stats. of-1980)  does not mandate "k new program or an increased
level of service of an exis- ~qam"  pursuant to Won 2207 of the
Revenue and TaxCcde.

In 1980, the Legislature passed AB 2853 which continued in law the require-
mentofGovernment Code Section 65302(c) that local govemmzntsmustadopt
aHousingE1emnta.s  partofits  General Plan. A13 2853 removed  frmthe
law the 1971 rquirementthatlocdl goverments "provide for the housing
needs of all econcxnic segments of the c2cmmnity"  and substituted for this
obligation a requkament  for a "maximum" effort, explicitly stating that
the expenditure of local revenues is not required for housing dwelo-t
purpose= Thus, AB 2853 has substantially reduced state-mamdatedlocal
costs required by cmpliance  with state housing element law. On the basis
of such "offsetting costs," Revenue and Tax code  Section 2253.2 (b)(S)
requires that any S?3 90 claims brought under Al3 2853 be rejected.

X3 2853 has amplified the planniq process required in the formulation of
a housing element. The more detailed requiremnts  merely make explicit what
was irr@icitly  reed under the more general mandate of Section 65302(c)
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and, therefore, does not cmstitute  a new program or an increased level of
service of an existirlg program. Furthemre,  the requirements  of RB 2853
arederived  frcmandreflectthe  existingmandatory  requirmts  of state
regulations, entitled "Housing El-t Guidelines"  (25 C.A.C.  g 6400 et. seq.).
These regulations adopted in 1977 did not require reimbursemnt  under% 90 J'-
since they made specific a general body  of law which became operative prior
to 1973.

Background: Housing Elemnt RsquirmtS  Prior to AB 2853

Govexnmmt  Code Section 65300 requires all cities and counties to prepare
and adopt "a ccqsrehensive long--texsn  plan for the physical development of
the city or county" consisting of nine mandatory elements. In 1967, the
Legislature established the housing element as one of the mandaixxy elements
(Gov.  Code a 65302(c)). In 1971, the Governmmt Code was dd to
declare that each city and ccuntymstinclude  ahousing elsmentas  apart
of its general plan which:

1. IS "to be developed pursuant to regulations" to be
adopt&by  the JJepartmentof  Housing and Ccmnunity
Developrent;

2. Consists of "standards and plans for the improvemnt
of housing and for the provision of adequate sites for
housing;"

3. Ekes '%&quate  provision for the housing needs of all
ecodc  segmnts  of the ccmnunity." (Gov.  Code g 65302(c))

Unlike the statutes gwern ing the other GeneralPlanelemnts,  thehousing
e1emzm.t statute places significant program implementation responsibilities I_-,
upon local govemmant. First and foremost, in order to "provide for the
housing needs of all segments of the ccx-munity," the elemantmust
ccmprehensively analyze the existing housing supply. Without such a data
base in the housing element, thelocalgovemmnt cannot identify and adopt
program,  or make decisions designed to address housing deficiencies in the
'zcmmmity. A housing element  that does not accurately reflect the conditions
of the housingmarketprevents  the jurisdiction frmamplyingwith the
nmndate under Section 65302.

Swtion 65302(c) also requires that once a mmpleted inventory of the housing
situation and an analysis of housing is prepared, the elmmtmust  adopt an
affirmative program to "make adequate provision for the housing needs of all
econfnic i3ecjmnts." The significanceof this duty was underscoredby  the
strengthening  of Section 65302(c) in 1971. In that year, the limiting
F;ords  "endeavor to" were deleted before the requirmxznt  that the housing
element "make adequate provision for the housing needs of all econcmic
segments of the ccmmni.Q." (Stats. 1971, Ch. 1803 !!! 1) With the passage
of this amendTlBent,  the Legislature signaled its mrmitmzntto  ahousing
element process centered on the developmmt  and implementation of a housing
"action" program that is designed to satisfy the housing needs of all economic .
segments of the community.
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The California Legislature in subsequent years continued to give special
attention to the severe housing problenns  facing the state. The -
Zenovich-Moscone-Chacon  Housirq  Act of 1977 called attention to the "serious
shortage of decent, safe and s&tary  housing which persons and families of
lcw or tierate in- . . . can afford" and declared that the early attain-
Elentof the national goal of adecenthm  and a suitable living environ-
mt for all citizens was "a priority of the highest order" in California.
(Health and Safety code  g 50002)

F!roblems of Local Ccxnpliance

Despite the strong concern dmnstrated  by the Legislature that the state's
housing needs bert~t,  the recordoflocal go-tcampliancewith
statutory housing elanentrequir~ts  throughout the seventieswas
exceedingly mr. A study prepared at the request of the League of Cities
in 1975 concluded that although "housing needs planning, among other plan-
ning requkxxnts, has received speGia1  e¶tphasis in the law, . . . local
govmts inCalifomiahavea  s
reqiresnents  concerning housing." TO

ttyrecord  in responding to the Legal
/ Indeed,recordsoftheStateDe@rt-

mt of Housing and corranunity  DeveFo&t  indicate  that at the end of 1979
xrxe thanadecade after therequir~tthatlocalgov -t adopt a
housing element was in effect, only 60 out of 480 California cities and
counties had adopted an elmtt; furthemre,  the department determined
that only about 10% of these adopted elmnts  were in axrrpliance with
state law.

Itwas largely in response to this failure by local gove!rllmmts to cxxrlply
with statutory housing elementrequirextxks  that the Legislature enacted
AB 2853 (Attachrrent  3). The bill's author, Assexrblyman  Vike  Roes, wrote
the following in a letter to the Governor urging him to sign AB 2853:

While theAdministration  and those of us in theLegis-
lature concernedwith increasinghousingprcduction
have pushed local  govwts to accept their share
of responsibility for solving the housing crisis,
the record of local compliance with the housing
el~tlawandregulationshasbeenextr~lypoor.
Thebattle over the nature 0fHCD's regulations and
thevaguewxdingof  the present statute has clouded
efforts at qliance, hasled to increasing litigation,
and has not resulted in the needed housing production
which we all desire."

I. .X3 2853 Bnposes  a Lesser Mandate on -al. Govet Than Cm-t Cede
Section 65302(c)

As noted above, since 1971, Government Code Section 65302(c) has required
that the housing elmt '"make adequateprovisionof the housingnefsds of

L/ Incal  Government's Role in Housing, prepared by the Institute for Local
Self Cove.?znmnt, September 1975, p. 68.

_  _ - _ _ _ __̂  . _ - . . . . . _ - _ - .
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all ef.xmtic  s&rents of the cxmmnity." The reasonable intepretation of
this requirmtis that cities andcounties are required to actually
provide housing for all low and moderate incme households in need of housing.
Cb~iously,  such a mandate would impose significant costs on local govmt,
i.nvoM.ng  the expenditure of high levels of local fur&  since available
federal
housing

ard state subsidies canonly satisfy a small portionof  the state's
needs.

AB 2853 drastically  reduces local government's obligation to solve housing
needs. Language negotiated and drafted jointly by the League of Cities
and the Department recognized that the "adequate  provi.sion" requirement of
Section 65302 had placed an impossible burden on local govemmnt: housing
needs  are toovastandlocal  governmznt's resources are too limited to
realistically expectthatlocalg ovemmant can provide for all of the housing

' ne&swithinthecmnunity. The follow+ mendrrent  to AB 2853 meets this
problem head-on:

65583(b). It is recognized that the total housing needs
identified pursuant to subdivision (a) may exceed available
resources and the ccmmnity's  ability to satisfy this need
within the cmnterk of the gmeral plan reqsixemants  out-
lined inArticle  5 ( cca-mencing with Section 65300). Under
these c'zcmmstances,  the quantified objectives need not be
identical to the identified existing housirq  needs, but
should establish thee number of housing units that
canbe constructed, rehabilitated, and conservedover  a
five-year tima  frame. (mphasis  addd)

Thus, the requiremnt  of Section 65302(c) that total housing needs be satis-
fied is replaced with the mre realistic goal that the housing element should
provide for the Ymximum"  number of housing units that can be accomplished
within a specific tima frame.

Further,  AB 2853 explicitly states that the local revaues for housing
devel~tpuqmses  are mtrqxired  tometeven  thismrelimitedgoal:

65589(a). Notfrting  in this article shallrequire  acity,
county, or city or county, to ??. . (1) EZqend local
revenues  for construction of housing, housing subsidies,
or land acquisition.

This is a dramatic reduction from the mandate of Section 65302(c) whereby
cities ti counties are required to provide for the housirq needs of all
emncxnicsegrmksofthecmnunity.

At the same  tima  that local costs associatedwithhtxsing  elermntaxnpliance
have been radically decreased by AB 2853, the new law spells out in mre
depth the planning~prccess mandated by Section 65302(c):  This explicit
detailing of aplanning process thatwas previouslymndateii  in more
general izinxzs  does not constitute
service of an existi? program."

"a new program or an increased level of
As noted above, in order to "provide for

the housing needs of all econumic segmnts of -t&e dty" tier the
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existing law, a ccqrehensive  analysis of housing needs rmstfirstbe
acocmplished. AB 2853 makes this requirement explicit in calling for
"an identification and analysis of existing and projected housing needs
(iii 65583). The requirement of "standards andplans  for the improvement
of housing and for the provision of adequate sites for housing" and the
"adequate provision" requirement of Section 65302(c) are further arrrplif
in the program section of AB 2853.

II

ied

In sumnary,  although more detailxith  respect to the planning process is
prescribed by AB 2853, the new law results in dramatic offsetting savings
to local gommment.  Section 2253.2 (b) (5) of the Revenue and Taxation
Code requires thattheBoardnotfind  areimbursab1ema.mdat.e.

II. AB 2853 Places in Statute the Requirements of the Housing Element Guidelines

As noted above, the Housing Ekmznt of the General Plan was enacted in 1967.
In1970,a  requirmm-kwas added to the Healthand  Safety Ccdedirecting
the t&-t of Housing and ckxmunity  Developwnt  to develop "guidelines"
for the preparation of local housing elements. ~~ After extensive public -
gt, Housing Element Guidelines were first adopted by the department in

Subsequent to the adoption of these Guidelines, but prior to the
ena&tofsB 90, theGovexnment  Codewas amended toreguixethatthe
housing elenxmt  "be developed pursuant to regulations" adopted by the
departmntpursuantto  the Healthand Safety &de. The statutewas also
stxengthened  by deleting the phrase "endeavor to" before the requirement
that the housing elment "make adequate provision for the housing needs of
allemxxmic  seqmts  of theccmunity."

In 1977, the Housirq Elemnt Guidelines were revised pursuant to the
amended statute. These regulations, adopted in accordance with the
AdministrativeProcedure  Act as requiredby the Health and Safety&de,
impose mandatory requirements  on local govemmmts  with respz

9
tohousing

element contents. (25 C.A.C. § 6400 et. seq.; Attachmmt 4) m

me 1977 Housiq Elemznt Guidelines call for local goverrmxznt to imlude in
its housing elements an analysis of housing needs, a statmzntofgoals
and housing objectives, and a description of the housing program it intends
to undertake inordertoccmplywiththe  statutorymandate  to'cmake  adequate
provision for the housirq needs of all ecxmm.ic  segments of the ccmmnity."
Tfie Guidelines set forth a schedule for cities and counties to adopt housing
elements in cxxqliance with the Guidelines during 1979-80 and call for
revisions not less than every five years.

22 Health arki Safety Code Section 37041, renumbered  Section 41134 by
AB IX, CL 1 of 1977, which required the guidelines to be adopted
"in accordance with the kkinistrative  Proc&xe Act" and authorized
the de-t to review lccal  housing elements "for confotity  with
the rquixments  of Section 65302(c) of the Gmenmxn t Cede and guide-
lines adoptedpursuantthereto." Section 41134 was more recently
renumbered Section 50459 by SB 1123, Ch. 610 of 1977, without change.

. - - _ . _
- - - - - . . - . . - _ -  _ . - - - .  - -  _ - . . . _ _ L _ _ -  .  . . - _ _ _ _ . _  -  _ _ _ _ _  - . -  _ - - . I - - - - _ _ _ _ ^ . _ _ _  - - - . _ - -  _ _ _ I _ _ _ c _ _ - _  - - . - - . . - . -  .  . - - . . _  - . - -  - .  . - _ _ _ _ _ .  -  . _  -  .  .  _ - . .  .  .  .  .  .  _ - -  . . .  .  _ _
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These revised regulations were developed in order to reflectrxz-e  accurately
and effectively ir@znent  the proqr;zm set forth in Gove23-mentCde  Section
65302(c), as amended. These Guidelines majce specific the general kdy of
housing elmnt law which becarrsF3  operative prior to 1973 without FJither
addiq  to or expanding the statutoryrequir~tscontained  therein. Since
the regulations neither create newprograms  nor expand the level of programs
mandated as of January 1, 1973, they do not create costs eligible for
reimbursmt  under Section 2231. i/ Thi s conclusion is in accord with
&&nag-t- No. 76-4 in which the De-t of Finance detexmixd that
"if a redate  is contained in a statute enacted prior to January 1, 1973
and a subsequent executive regulation is issued (after January 1, 1973) to
implmt, interpret, or make specific the statute without increasing pre-1973
prograxn levels, such executive order is not eligible for reimburs~t."
The Depxkxntof  Finance goes ontonote that local costs are reimbursable
under 523 90 only if they are made necessary by "executive orders which
mandate a n= program, increased level of service, or increased program
levelwhichgobeyondthe  requirerrkznts  of anexistinqmandate.'

AB 2853 placed in the Govemtrtentcode  thebasic  r*mts of the1977
revised Housing El-t Guidelines. Consistent with the existing require-
ments of the regulations, Af3 2853 requires thatalocal  housing ekrtent
consist of "an identification and analysis of existing projected housing
needs, and a statexnt  of goals, policies, quantified objectives, and
scheduled programs  for preservation! improve-rent, and develo-t of housing."
(Govemxtxzk  Cede Section 65583) The mre specific requi.rfsTlElnts of AB 2853
also parallel existing requirements in the ~ousinq  Elerrent  Guidelines.

Each city aM county must adopt a housing ele!xent  by Wtober 1, 1981 that
confoxns to the rwmts of AB 2853. Hawever,  jurisdictions which have
adopted housing elexnents in conformity with the Housiq El-t Guidelines
by (Ilc-tob 1, 1981 are "deeztxd  in ccxnpliance" with the requirmts  of m 2853.
Thus, AB 2853 continues in law the rez@rmts  of the Housing Elezx!nt Guide-
lines and implicitly acknowledges that the Guidelines were bit-ding. At the
S~~IXZ tixxe, the new law establishes th& subsequent guidelines adopted by the
dewnt for preparation of housing eleme_rl& pursuant to the a&ndnsencs  of
AB 2853 will be advisory to local govmts (Govt. CC& Sec. 65585(a)).

AB 2853 continues inla~an exi.stingproqr~r~edbyGovernxentWe
Section 65302(c) and the regulations adopted pursuant to it. Therefore, it
does nottite  a newproqramor an increasedlevelof service of an existing 9
programpursuantto Section 2207 of the Revenue andTaxCode.

2/ This is the legal opinion of the deparktxent  and the Office of the Attorney
CiGSNXal. (Attorney General's briefs have been sxknitted  to Board of Control
staff for informational purposes.) Recently, the Court of Appeals, Second
District, ruled that the Housing El-t Guidelines are advisory  only.
@CWMS v. City of Glendale (1980), 113 Cal.App.3d 875, hrq. d-&niedj
However, absent a decisionof the Supre Court affirming thisviewand in
the face of continuing litigation on this issue, the dep&txent  continues to
assert that the Housing iZl=nt  Guidelines are m(mdatory regulations.

4/ See HCD's  deterrrkation that the Guidelines do not r-ire reimbursexnt
under SB 90, AttachlllEfnt  5.

----  -.  _-_...___.__  __._ -_ . ---. -- _-.--  .---- - -.,-_  - --.- -.-. -.  -.-- - -_..-  - - -.. - . -_-___  _ - - - - _ __  ___ . _ __..  - --__ . ..- . _



C’  * ‘.

STATE OF CALIFORNIA
ATTACHMENT 1 .

~EPART~~~T OF HOUSING AND CO~~U~~ ~E~E~OPME~T
EDMUND G.  EROWN  JR, Govwrwr

k Research and Policy Development Division
- -921 Tenth Street
-Sacramento, CA.95814

(916) 445-4725

February 13, 1981

Mr. Harry Hufford
County Executive
County of Los Angeles
Hall of Administration
500 W. Temple St.
Los Angeles, CA 90012

Dear Mr. Hufford:

Review of the County of Los Angeles' Adopted Housing Element ,

The Department of Housing and Community Development has reviewed the adopted
housing element of November 24, 1980, for the County of Los Angeles. Under
Section 50459 of the State Health and Safety Code, our Department is autho-
rized to review local housing elements "for conformity with the requirements
of Section 65302(c) of the Government Code and guidelines adopted pursuant
thereto." In order to conform to these requirements, the housing element
must  contain, 'standards and plans for the improvement of housing and for
the provision of adequate sites for housing" and is to make,"adequate  pro-
vision for the housing needs of all economic segments of the community."

The Guidelines define adequate provision to be
to expand housing opportunities.

"a good faith, diligent effort"
They further provide that such effort is to

emphasize use of local public powers which impact upon housing including a
comnitment to pursue and cooperate in available Federal and State programs.-

We understand that the adopted housing element for the County  of Los Angeles
is comprised of the following documents: a) Chapter IV of the County General
Plan; b')  Technical Supplement C-I; and c) Housing Element Addenda l-6 of
January 30, 1981.

There are three steps in our review of housing elements First, we look at
the identification of existing housing needs in terms 0; affordability,
overcrowding, rehabilitation, replacement and also special and prospective

a.-
--
-
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. needs; secondly, we examine these needs in the context of local governmental
and market constraints. Next, we review housing implementation programs to
see if they.address  what have been defined as areas of greatest need and
evidence ~o~itments  by the locality- to carry out the programs that have
been selected.

To summarize our findings, the County has produced a housing element which
adequately identifies the unincorporated County's housing needs and constraints.
The document also firmly commits the County to an aggressive program to miti-
gate a significant portion of the identified need during the time frame of the
housing element.
opinion,

For these reasons, we are pleased to report that, in our
the Los Angeles County Housing Element conforms to Government Code

Section 65302(c) and the 1977 Housing Element Guidelines.

I. HOUSING NEEDS IDENTIFICATION AND DOCUMENTATION *
* 'c .

The County has provided in the housing efement  a needs identification section
which is well written and-documented. All essential information needed to
document the County's affordability, rehabilitation, replacement and new

. construction need as well as the market and governmental constraints affect&g
housing production and conservatioq  are included in the element.

II. HOUSING PROGRAM
.

The LOS Angeles County Housing Element contains housing programs which, when
implemented, will represent a "good faith, diligent effort" to preserve,.
improve and develop its housing stock in a manner consistent with the iden-
tified need, including its fair share responsibility as defined by the
Southern California Association of Governments (SCAG). The programs generally
relate to the identified needs and constraints and when implemented will
provide good mechanisms for attaining the goals and objectives contained in
the County Housing Element.

Data contained in the County's Housing Element indicate that 82,200 households m
requiring housing assi&ance  will reside in the unincorporated County in 1985,
This need is further illustrated by household type: a)-36,600  (44.5%) small
family and other single households; 27,600 (33.6%) elderly households; 11,600

* (14.1%) large family households, and 6,400 (7.8%) handicapped households. In
addition to these 82,200 households, 28,000 units (6,000 owner and 22,000
renter) require rehabilitation and 11,000 units (3,000 owner and 8,000 renter)
require replacement.

The element states that there will be approximately 23,000 new constructed units
within the unincorporated County between 1980-85.  The County is to be corrrnended
for proposing that of these 23,000 housing units, approximately 11,700 rental

4.
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units and 750 owner units for low and moderate income households will be
constructed utilizing federal and state programs as well as through the use
of public powers.
federal programs:

The rental units wfll be provided using the following
Section 8 new construction, 7,000 units; low rent public

housing, 800 units; Section 202, 500 units. The use of local *public powers
will involve using tax-exempt revenue bonds to construct 2,000 rental units
and tax increment financing will enable the construction of 400 rental units.
An additional 1,000 rental units will be provided through a combjnation  of

' County land banking and private funds. 750 new owner units for low and
moderate income homeowners will also be provided utilizing federal (Section
265/235,  50 units), state (CHFA, 100 units), and local (tax-exempt revenue
bonds, 500 units; tax increment financing, 100 units) programs. The County's
commitment to utilize these programs indicates that between 1980-85  approxi-
mately 54% of all newly constructed units (excluding replacement units) in
the unincorporated County will be affordable to households earning  80% or
less (adjusted for household size) of the SMSA median income.

,

As you know, a basic ingredient for the provision of lower income housing in
high land cost areas, is the availability of land zoned at a high enough a
density for a project to be economically feasible to construct. We note in
Table 2 of Addendum 2 that 14,000 or 61% of the 23,000 units projected to be
constructed between 1980-85,  will be built in the "urban expansion" area.
Table 6, in the same Addendum, displays the land supply in the "urban expansion"
area and shows that the majority (86.6%) of this land is designated low
density (l-6 units per acre). While we understand that approximately 3,600
acres of land are available in the "infill"  and "revitalization" areas, and
that a minimum of 1,300 acres in these two categories are designated medium
and high density (12+ units per acre), only 30% of all newly constructed units
between 1980-85 are slated to be placed in these areas (Table 2).

The density bonus program (Program 32) could provide an assurance of proper
densities for prospective developers of lower income housing. As indicated
in the housing element, as well as through conversations with Regional Planning
staff, we understand thaLthe  density bonus program and its implementing
ordinance were drafted and submitted to the Regional Planning Comission  for
discussion in February of 1980. Since that time, staff has prepared amend-

.ments  to the proposal which will encourage a minimum of 15% low and moderate
income housing within a project by granting up to a 50% density bonus over
the b'ase zone or GeneraWlan  residential land use category. Another pro-
vision of the program includes an anti-speculation assurance which will require
that the developer retain a specific number of affordable units for at least
20 years.

.
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The housing element indicates that the Board of Supervisors is expected to
adopt Program 32 and its implementing ordinance in the first half of 3981.
\cte  urge the County to implement this program as quickly as possible and to
approve eligible developments at the top end of the low density category.
If such projects are approved an additional density bonus of up to 50% would
help assure that the County meet its aggressive program for the production
of 12,350 owner and renter housing units affordable to low and moderate
income households between 1980-85,

III, OTHER MATTERS .

1.

-_-a.

Since a portion of Los Angeles County is located within the Coastal
Zone, that area is subject to the provisions of Section 30213 of
the Coastal Act. Since the requirements of the Act differ from
those for housing elements (Health and Safety Code Section 65302(c)
and the Housing Element Guidelines) the adoption of 'a“housi'ng
element pursuant to Section 65302(c) may not assure compliance
with the housing.provisions  of the Coastal Act. It may be necessary
to make adjustments or develop strategies to meet the coastal
mandate to "protect, encourage and, where feasible, provide" housing‘
opportunities for families of low and moderate income.

2. While reviewing the adopted document, we noted that a footnote on
page IV-7 discussing "undocumented aliens" was inadvertently removed.
We understand that it will be included in subsequent printings of
the housing element.

3. Through conversations with Regional Planning staff, we understand
that the three documents comprising the,housing  element are being
printed as a single document. In addition, County Regional Planning
staff will be providing references in Chapter IV of the County General
Plan which will assist the reader in obtaining more specific infor-

?
mati on regarding the unincorporated county housing need, constraints
and programs which are contained in Addendum l-6.

In summary, we would like-to commend the County of Los Angeles for producing
a housing element which adequately identifies housing needs and contains
‘housing programs with quantified objectives which constitute a "good faith,
diligent effort" in mitigating those identified needs. In addition, we would
like .to  thank Lee Stark, Ted Howard and Norman Murdock  for their cooperation
and assistance during the review of this document.

%
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Should you or your staff have any questions, or if we could assist the County
during the implementation phase of the element, please contact Mary Ann Karrer
at (916) 3123-6165.

Sincerely,

cc: Norman Murdock,  Regional Planning Department
Ted Howard, Regional Planning Department
Lee Stark, Regional Planning Department
Mark Pisano, Executive Director, SCAG *
Carlyle  Hall, Center for Law in the Public Interest* '.* '
Peter Detwiler, OPR
Jay Stewart, OPR s

*CLPI has a standing request on file with HCD to receive a copy of all '
\ -. office correspond*ence  relating to housing e7ement  reviews for jurisdictions

in Los Angeles County. We are;forwarding  a copy of this letter to them
in accordance with the Public Information Act.

-
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.
STATE OF CALIFORNIA ATTACHMFNT  7
DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT
DIVISION OF RESEARCH AND POLICY DEVELOPMENT
921 Tenth Street
Sacramento, CA 95814

EDMUND G. BROWN JR., Gevurnar

Mr. Roger Boas
Chief Administrative Officer
City and &ounty of San Francisco
100 Larkin
San Francisco, CA 94102 .

Dear Mr. Boas:

RE: Review of San Francisco's Adopted Housing Element

The Department of Housing and Community Development has reviewed the City
and County of San Francisco's Housing Element adopted December 1980. Under
Section 50459 of the State Health and Safety Code, our Department is
authorized to review local housing  elements "for conformity,with the
requirements of Section 65302(c) of th,* Government Code and Guidelines
adopted pursuant thereto." The purpose of our review is to advise the City
and County of any additional steps which might need to be taken to produce a

* housing element which is in conformity with the 1977 Guidelines.

As set forth in the Housing Element Guidelines, the two most important
components of the housing element are:

1) the identification and documentation of housing need; and,
2) the developement  of a housing program to address these identified

needs.

The Guidelines define adequate provision to be "a good faith, diligent
effort" to expand housing opportunities. They further provide that such
effort is to emphasize use of a wide range of local public powers which
impact upon housing including a commitment to pursue and cooperate in
available Federal and State programs. We have noted several areas which
need further development for the San Francisco City and County Housing
Element to conform to state housing element law.

I. HOUSING NEEDS ,4ND IDENTIFICATION AND DOCUMENTATION

Part 1 of the Housing Element contains useful and relevant information
regarding households and housing units in San Francisco. However, there are
discrepancies in some of the data. Specifically, the household median
income data is not clear. There are no dates or sources shown for median
income data on pages 2, 4 and 5. We recommend that the 1975 San Francisco-
Oakland SMSA median income data be used in order to define household needs,
This is the most recent data available. In addition, the data on page 2
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projects that, in 1985, 95% of the City's households will be low/moderate
income. This would be a major change from 1970 when 47.1% of households
were ~ow/mod~rate  income. We suggest the City reconsider whether the
straight-line projection method used for these calculations is a realistic
procedure for estimating future low/moderate income households.

In addition, there appears to be some discrepancies evident in the data on
vacancy rates. As noted on page 13, the 1980 vacancy rate for renter-
occupied units is 8.3%,  recent newspaper articles have quoted cite staff
members as stating that the vacancy.rates  for apartments is less than 3%.
Because renters are identified in HAP as having the most significant housing
needs in San Francisco, the discrepancy in renter vacancy rates should be
clarified.

Jobs and Housina

On page 13 of the "Needs" section (Part l), it is indicated that there will
be an increase of approximately 41,447 new jobs in San Francisco by 1985.
Because of the inter-relationship between jobs and housing, we maintain that
the creation of new job opportunities should be accompanied by the provision
of a sufficient proportion of new housing opportunities, for these
employees.. The jobs/housing balance seems to be an especially important
issue in San Francisco because the City is a regional employment center.

We are pleased to note that the Planning Commission of the City of San *
Francisco has approved a policy expressing the City's intention to add
20,000 additional units to the housing stock by 1985. In developinq
strategies and programs to meet that goal, we encourage the City to-under-
take programs that will create housing opportunities for a significant

portion of persons that will occupy those jobs.

The issue of jobs and housing is evident in other areas of the state.
Presently under consideration in four Placer County jurisdictions is a
system by which housing development, both market-rate and assisted, would
be developed in a timely relationship to the creation of jobs. A consultant
has been hired to assist in a study, presently on-going, to plan for the
development of such a program which will facilitate the production of such
housing.

The consultant may also be asked to develop a methodolgy for possible
application Statewide which would demonstrate how to link the type of
development which is occurring (including type of jobs wage rates, and
relationship to existing transportation and commuting patterns) to the
housing needs. Among specific factors being examined are: (1) translating
wages paid to the workers in the basic jobs into income available for
affordable housing for all the employees connected to the jobs (including
secondary jobs); (2) determining a reasonable commute radius which will not
significantly  deteriorate air quality; (3) establishing the actual mechanism

.
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(zoning or other ordinance, use permits, development agreements) which can
be used to assure that the future housing and economic development will go
forward, hand in hand, without creating a strain on the existing supplies of
affordable housing, and without causing insurmountable infrastructure
financing problems for the local governments involved, and without passing
all costs of new development on to the future low and moderate income
housing supply. Of paramount concern, of course, in the development of the
local housing elements is the determination of the most effective way to
utilize limited public subsidies for assisted housing development, which
maximizes the use of local powers to reduce building and infrastructure
costs and permit processing time.

Currently, all of the above issues and others are still under discussion.
However, one of the consultants's findings whic'h has applications for San
Francisco has been that, given a choice of housing opportunities in terms of
commuting requirements and costs of housing units, as many as 90% of house-
holds will choose to live near their place of employment. From this premise
comes a host of issues that San Francisco needs to address related to how
local governments looking forward to significant amounts of economic
development can seek to provide affordable housing opportunities for the
greatest possible proportion of the future workers. Plans and programs to
provide such housing must also be consistent with other me'asures to
encourage the use of transit and other transportation systems, air quality
preservation, energy conservation and also maximize the existing and planned
expenditures for infrastructure needs.

One strategy that San Francisco may wish to consider in addressing this
issue is to tie the rate of job production to the creation of housing units.
The recently adopted policy to require that high rise commercial/residential
developers provide housing for their new employees would seem to effectively
mitigate the effect of these new jobs on the San Francisco Bay Area housing
market.

II. HOUSING PROGRAMS

While an accurate assessment of housing need is essential, the heart of the
housing element lies in those provisions relating to t.he  development and
implementaion of a housing program. To achieve this, Section 6450 of the
Guidelines calls for a program containing five explicit commitments as
follows:

1. the specific objectives to be accomplished (quantified when
possible);

2. the actions which will be undertaken to implement the program (for
example, city council resolution, land acquisition, density bonus,.
etc.);

. . . .
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3. the sources of financing or funding (e.g., federal or state
programs, local revenue bonds, private subsidy, etc.);

4. the local agencies with primary responsibility for implementing
programs; and,

5. the establishment of reasonable time frames for accomplishment of
specific objectives, which include benchmarks to indicate
progress. .

San Francisco's housing program section identifies over 40 existing and
proposed programs to address housing need. This multi-faceted approach to
solving the housing needs in San Francisco is commendable; however,
quantified objectives are not shown beyond the end of calendar year 1981 for
most of the programs. This time frame means that even if the City revises
the element according to the comments in this letter and the Department
finds that the housing element conforms to state housing element law, it
will be necessary to update the element by the end of this calendar year.

For your information, we point out that the next update after December 31,
1981 should conform to the recently enacted provisions in Article 10.6,
commencing with Section 65580 of the Government Code (AB 2853).

Although San Francisco has a broad array of housinq programs, quantified
objectives are not shown for several of the more significant programs. It
also appears that there are several programs that are being implemented but
are not mentioned. In specific, programs that are existing but no
quantified objectives are shown include the following:

4 Preservation Loan Program (page 7)

b) Downpayment Assistance Loan Program (page 20)

cl Condominium Conversion Ordinance (page 20-21)

The quantified objectives resulting from condominium conversion should
include estimates of the number of units that will result for lower income
and other below market rate households and should also'include  estimates of
thenumber of tenants displaced due to conversion and the method for
relocationg  those tenants. Renter households have been identifed in this
element as having the most severe housing needs, thus, the effect of
condominium conversions on renter households should be closely examined. In
addition to the above, discussions with staff indicates that there are also
several proposed programs that should be included in the Element. For
example:
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4

d

f)

4)

i)

Projected issuance of $100 million dollars in mortgage revenue
bonds for moderate income households (summer '81)

Inclusionary Housing Program ,

State of California Rental Construction Funds

Provision of funds by Ramada Inn, Holiday Inn, and Hilton Inn
(tentatively) for housing in the Tenderloin area (estimated funds
generated are $12 million over 20 year period)
Approved UDAG which contains provisions for 468 single-room
affordable units for 15 years (in co-ordination with Goldrich,
Kest and Stern Company)

Residential Hotel Conversion Ordinance (Although mentioned in the
adopted Element as a study, this ordinance has since been adopted)

Use of Housing Development Corporations in preserving affordable
housing units on a long-term basis (e.g., in Wharf Plaza project,
an HDC is a limited partner for a 233 unit assisted housing
development)

Demolition ordinance (proposed) and the type of relocation
assistance proposed.

Requirement for developers of new office buildings to provide
resources for the housing of new employees.

We understand that at this time there is a study underway to determine the
feasibility of establishing a "housing production" unit in the City Planning
Department to expedite processing time for housing developments with
affordable units. We encourage the use of priority processing such as this
whenever feasible in order to reduce overall housing costs.

Fair Share and Program Objectives

The Housing Element Guidelines (Section 6460) requires that each locality
‘make a good faith, diligent effort to provide opportunities for and to

Facilitate the maintenance, improvement and development of an appropriate
variety of housing for all economic segments of the community consistent
with its fair share responsibilities.

In our assessment of the City's level of effort towards addressing
identified needs, we note that the most critial need is affordability.
Approximately 27 percent of San Francisco's households are low and very low
income residents who are experiencing affordability problems. Although
objectives are quantified for several rehabilitation programs, we are unable

.
.-  _-- _ . I
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to determine whether the total program effort will result in the provision
of an adequate level of assistance to households experiencing affordability
problems. For example, the housing element contains a policy which proposes
to encourage multiple residential development in conjunction with commercial
uses in the downtown commercial area. There are no quantified objectives
for the number of affordable housing units or lower income households to be

. assisted as a result of this and other programs. Thus, quantified
objectives for the program section should be separated into the categories
of affordability and rehabilitation/replacement and should demonstrate a
level of effort in proportion to needs. Also, quantified objectives for a
majority of the programs are given for a period covering 1980 and 1981.
Supposedly a portion of the objectives have been met for 1980. Therefore,
in revising the quantified objectives the City should substract households
who had their needs met in 1980.

OTHER TOPICS

In addition to the above, there are several issues that must be addressed in
the Housing Element but are not at this time.

1, Citizen Participation

A description of the type and amount of citizen participation
during the preparation of the Element must be included in the
document. It is our understanding that there was considerable
citizen participation during the preparation of part II ("Goals
and Policies") of the Element. However, it is not clear whether
this same procedure was followed for the other portions of the
element. We refer you to Article 6, Section 6468 of the Housing
Element Guidelines which describes the citizen participation
process required for housing elements prepared according to the
1977 Guidelines.

2. Manufactured Housing

Government Code Section 65852.3 and Health and Safety Code Section
18300 (SB 1960) which.becomes  operative on July 1, 1981 provides
for the placement of mobilehomes in single-family residential
zones. The law declares that a City (including a Charter City) or
county shall not prohibit the installation of mobilehomes on a
permanent foundation on lots zoned for single-family dwellings.
However, a locality may comply with this requirement by
designating certain lots zoned for single-family dwellings for .
mobilehome use, which lots are determined to be compatible for
mobilehome use. Mobilehomes are not to be subject to more
restrictive development standards than apply to conventional
single-family dwelling; however, these standards cannot have the
effect of totally precluding mobilehomes.
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Housing Element Law requires that in order to meet identified
housing needs, the Housing Element must identify adequate sites
which will be made available through appropriate zoning and
development standards for the development of housing for all
income levels, including factory built and mobilehomes. In San
Francisco's element, it is noted on page 15 and 17 of the "Need"
section (Part I) that there are 2840 existing vacant parcels zoned
for residential use which could produce approximately 4300 units.
The Housinq Element must also include a discussion of how the City
intends to comply with the adequate sites provision. As part of
this discussion it is important to indicate the kinds of parcels
that could be utilized for non-market rate housing, including
sites suitable for mobilehomes and manufactured housing.

3. Environmental Review

State of California EIR guidelines (Title 14, Division 6 of the
California Administrative Code) indicate that local housing
elements are projects subject to the California Environmental
Quality Act. Therefore, an initial study and negative declaration
or environmental impact report must be prepared and filed with
appropriate agencies prior to the adoption of a local Housing
Element.

a
?? ? Coastal Zone

Since a portion of the City is located within the Coastal Zone,
that area is subject to the provisions of Section 30213 of Coastal
Act. The requirements of the Act differ from those for Housing
Elements (Section 65302(c) and the Housing Element Guidelines)
thus the adoption of a housing element pursuant to Section
65302(c) may not assure compliance with the housing provisions of
the coastal mandate to "protect, encourage and where feasible,
provide" housing for persons of low and moderate income.

We want to advise localities which intend to comply with the provisions in
Article 10.6 of Chapter 4 of the Government Code (AB 2-853) by adopting a
housing element that conforms to the 1977 Housing Element Guidelines that
the required revisions noted in this review and subsequent adoption of the
document should be accomplished by October 1, 1981. The new statute
requires that after this date, housing elements are to be prepared in
accordance with the standards in the statute as opposed to the Guidelines.
Thus, jurisdictions which have not adopted elements in accordance with the
Guidelines prior to October 1 may have to amend their elements in order to
conform to the new statute.

.-.  -_ _ -.  _ . . . - . . _ _ _ ^ .-
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In summary, the City and County of San Francisco's adopted housing element
demonstrates a concern and a high level of effort in addressing the housing
needs within the community. We have noted several revisions that should be
made for the Element to comply with State Housing Element Law. If you have
any questions, pleasecontact Melanie Freites at (408) 423-3546 or Maxene
Spellman  at (916) 323-6174.

Sincerely,

David Williamson
Supervisor, Review Section

cc: George A. Williams Assistant Director
San Francisco Department of City Planning

Revan Tranter, ABAG
Norbert Dali, Executive Director

Alliance for Coastal Management
San Francisco Information Clearinghouse
Mr. Hiram E. Smith, Executive Director

S.*F. Neighborhood Legal Assoc. Foundation
Mr. Albert0  Suldamando, Executive Director

California Rural Legal Assistance, S. F.

-- _ _ . . .- - - - _ _ -_.  __ _
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From : Gsverno~‘5  Office
tX%ce of  ~~u?~nj~~ and Research - Jay Stewart Q

nr

Subject : Housing Element Claims

In response to your June 5, 1951 request for OPR recommendations on the Los
Angeles County and San Francisco housFng  element claims, this office has no
comments. The Department of Housing and Community Development is represent-
ing the Administration on this matter.
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Test Claims

Claimant Date Filed

. I

City cf El D'lonte (SB90-3916) 7-7-3-l
City and County of San Franciscc (SB90-376(l) 2-ly-81
C;,unty  (~3 Les Angeles (SB90-3'760) 2-19-&l

(Eousing  Element: Localil'b~~ls  Share of Regional Housing Need.
. .-

. _  ^ _ _  “ _ . - - -  I .  -

Alleged Ifandate: Chapter 'll43,  Statutes of 1980

Authority:
Revenue and Taxation Code Section 2253(c), governing chaptered legislation

containing neither an appropriation for nor a disclaimer of mandated costs,

Statement of Claim
The Claimant alleges that AI32853  mandates an "increased level of service"

upon local agencies by requiring that, among other things, counties and cities
I) idan for meeting their "appropriate share of the regional demand for housing";
2) revise the Housing Elements of their General Plans to reflect their "appropriate
share"; 3) revise their Housing Elements at least every five years; and 4) as a result
of these requirements,
consistant".

review their General Plans which must remain "internally

The Claimants allege that the incurred $81,560,0O*-du&g  the iy8Q-8-i  F'.$.y- "- -__ _-

Department Recommendations
I. El Monte:

The Deparment of Finance (DOF) recommends that the Board determine
that no reimbursable mandate exists in Chapter 1143/80  because the statute
.in question merely codifies existing requirements of the California
Administrative Code (CAC). (See Attachment "A-I">

The Department of Housing and Community Development (HCD)
recommends that the Board determine that no reimbursable mandate exists. . . _
because the statute in question does not &crease servi-$e  levels  above
those required prior to Jan. 1, 1973.  (See Attachment "B-1")

, ._

The Governor's Office of Planning and Research (OPR) has identified
the Department of Housing and Community Development as the "Administration
representakive  I'
ll(-Jlf  )

concerning housing element test claims. (See Attachment

2. San Francisco:
DOF recommends that the Board find that no reimbursable mandate

exists because the statute in question merely codifies existing CAC
regulations (See Attachment "A-2")

HCD recommends that the Board deny the claim because "the City
and County of San Francisco adopted a Housing Element in December 1980
pursuant to Goverment  Code Section 6530'2(c)  and the Housing Element
Guidelines. HCD states that this can be accomplished without incurring
new cost; and if accomplished prior to October 1, 1981, the City and
County will be in compliance with AJ32853  before its operative date.
(See Attachment "B-2")OPR  indicates that HCD is representing the
Administration on this matter." (See Attachment "C")

- .  - .  . -
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_ _ -  _ _ _ _  .  _ .



3-19-81
SB90-3916
SB90-3760
SB90-3760

3. Los Angeles
DC%'  recommends that the Board determine no reimbursable mandate

exists, because the statute in question merely codifies existing CAC
regulationa.  (See Attachment rrA-3")

HCD recommends that the Board deny the claim because Los Angeles
County adopted a Housing Element on November 20, I980 pursuant to the
Housing Element Guidelines, thereby gaining exemption from the provisions
of AB2853,  pursuant to section 65586. (See Attachment "B-2)

OPR states that HCD represents the Administration on this matter.
(See Attachment "C")

Staff Analysis
As the Board will note, substantial evidence has been presented by the claimants

and HCD concerning AB2853. Rather than address all the points raised, staff would
prefer to identify the major issues raised, which are:

1. Whether Los Angeles County and San Francisco City and County are,
in fact, required to do anything under AB2853?  The claimants have
indicated that, even with approved Housing Elements, they are still required
to review the Elements every five years, pursuant to Section 65588(b).
(See Los Angeles County rebuttal, behind Los Angeles test claim) The Board
may wish to seek clarification from HCD on this point.
2; Whether the requirement to incorporate the "appropriate share of the
regional demand for housing" constitutes an "increased level of service"?
Revenue and Taxation Code Section 2207(a) provides that "costs mandated
by the state" are incurred whenever
?973... mandates...

"any law enacted after January 1,
an increased level of service of an existing program."-_ - .: ..- At issue here is whether Housing Guidelines adopted by HCD and the claimants

cite case law and legal opinions supporting either determination. (for claim%nt's
arguments, see behind El Monte test claim.) Bounds v. Glendale (See Attachment "D")
clearly declares that HCD's  Guidelines are optional; HCD argues that this decision
is not precedental and cites the contrary finding in Stocks v. Irvine that the
Guidelines are mandatory.

Although staff cannot discern these arguments clearly enough to recommend a
determination, it is suggested that the Board consider whether there exists "an
increased level of service" even if the HCD Guidelines, as they existed prior to
January 1, 1973, are considered mandatory? If so, then (See Attachment “l3-3”)  no
reimbursable mandate would exist.

If not, then a reimbursable mandate would exist; however, the Board may wish to
enquire further whether AR2853 exceeds the requirements of the 1979  Housing Guidelines
(See Attachment “B-4”)?  If so, then a reimbursable mandate would exist in AB2853.
If not, then the mandate may exist in the 1979  Housing Guidelines rather than  -02853.

Staff suggests these inquireies because there appear to be substantial differences
in terminology$  format, and content between the ‘1971  Guidelines (pre-'73) and the 1979
Guidelines concerning the issue of "appropriate share" allocation.


